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Donald and Evelyn Knapp are apparently ordained

ministers who run The Hitching Post, a chapel in Coeur

d’Alene, Idaho, at which they conduct weddings. (This

strikes me as quite similar to many ministers’ practice of

charging to officiate weddings when they are invited to do

so at other venues.) Coeur d’Alene has an ordinance

banning discrimination based on, among other things,

sexual orientation in places of public accommodation.

Earlier this year, after a federal judge in Idaho held that

Idaho had to recognize same-sex weddings, a City of

Couer d’Alene deputy city attorney was quoted by a local

Follow Follow @volokhc@volokhc
Advertisement

The Most Popular All

Over

http://www.washingtonpost.com/news/volokh-conspiracy
http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/10/18/can-ministers-who-make-a-living-by-conducting-weddings-be-required-to-conduct-same-sex-weddings/#
http://www.washingtonpost.com/people/eugene-volokh
mailto:volokh@law.ucla.edu?subject=Reader%20feedback%20for%20'Can%20ministers%20who%20make%20a%20living%20by%20conducting%20weddings%20be%20required%20to%20conduct%20same-sex%20weddings?'
http://www.adfmedia.org/files/KnappComplaint.pdf
http://www.sterlingcodifiers.com/codebook/getBookData.php?section_id=894070
http://www.kxly.com/news/north-idaho-news/hitching-post-owners-will-close-before-performing-samesex-marriages/26006066
https://twitter.com/intent/follow?original_referer=http%3A%2F%2Fwww.washingtonpost.com%2Fnews%2Fvolokh-conspiracy%2Fwp%2F2014%2F10%2F18%2Fcan-ministers-who-make-a-living-by-conducting-weddings-be-required-to-conduct-same-sex-weddings%2F&region=follow_link&screen_name=volokhc&tw_p=followbutton
http://googleads.g.doubleclick.net/aclk?sa=L&ai=C_TUvShxFVMulIpCDMdyngrgOwt6UmwYAABABIPLbhSFQxJqjwfj_____AWDJxqmLwKTYD8gBAuACAKgDAcgDnQSqBKkCT9Dt4xsFnKptE2bb728Uqwp4Eo8vGded-c18IFp_H-v8N8Qf9WDtQraUJf9jVuwsdIJyYsg8sfQw506OM3DDYuf-N63FFMAX-EtJlIFm0iY_Q0-2i69Tuv-J6xf1v2hLrRqTSNc6Zv13TyTcKbhmT32J1iolz44AOfyhytU3oUxkC4EB7kpAIN7X_RbVuCdCtGdrfCk7bZdcuQTykBGh8UlXrmsZ7VkcO471_mf4KMl0XUYv-cqXTugxP5cUP8pJRO3gGg7yJ54n5OfjQTjgndMOkr86yx-NsYenXyO3aTlbDTRHY5w7VUiSUXZEULAhWiuu27Y4CgltqPjHBHaYJEY_CMgfqg532h6j6ITgDww5NvGbibPdoNzMsEGE4tYiQdM35YzWNg9s4AQBoAYU&num=0&sig=AOD64_3I5pRnYzthFD6G7TkG9iRgWChn2g&client=ca-pub-3671346551221509&adurl=http://bs.serving-sys.com/BurstingPipe/adServer.bs%3Fcn%3Dtf%26c%3D20%26mc%3Dclick%26pli%3D10847705%26PluID%3D0%26ord%3D1348949509&nm=2
http://www.washingtonpost.com/themost?tid=themost_sb_header


10/20/14, 10:42 AMCan ministers who make a living by conducting weddings be required to conduct same-sex weddings? - The Washington Post

Page 2 of 5http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/10/1…-by-conducting-weddings-be-required-to-conduct-same-sex-weddings/

TV station (KXLY) as saying,

“For profit wedding chapels are in a position now

where last week the ban would have prevented

them from performing gay marriages, this week

gay marriages are legal, pending an appeal to the

9th Circuit,” Warren Wilson with the Coeur

d’Alene City Attorney’s Office said….

“If you turn away a gay couple, refuse to provide

services for them, then in theory you violated our

code and you’re looking at a potential

misdemeanor citation,” Wilson said.

A newspaper article carried a similar quote:

“I think that term is broad enough that it would

capture (wedding) activity,” city attorney Warren

Wilson said.

Similar laws have applied to florists, bakeries and

photographers that have refused to work on

same-sex weddings in other states, Wilson noted.

“Those have all been addressed in various states

and run afoul of state prohibitions similar to

this,” he said. “I would think that the Hitching

Post would probably be considered a place of

public accommodation that would be subject to

the ordinance.”
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According to the Knapps, the City Attorney’s office

repeated this statement in telephone conversations with

the Knapps.

Friday, the Knapps moved for a temporary restraining

order, arguing that applying the antidiscrimination

ordinance to them would be unconstitutional and would

also violate Idaho’s Religious Freedom Restoration Act. I

think that has to be right: compelling them to speak words

in ceremonies that they think are immoral is an

unconstitutional speech compulsion. Given that the Free

Speech Clause bars the government from requiring public

school students to say the pledge of allegiance, or even

from requiring drivers to display a slogan on their license

plates (Wooley v. Maynard (1977)), the government can’t

require ministers — or other private citizens — to speak

the words in a ceremony, on pain of either having to close

their business or face fines and jail time. (If the minister is

required to conduct a ceremony that contains religious

language, that would violate the Establishment Clause as

well.)

I think the Knapps are also entitled to an exemption

under the Idaho RFRA. The Knapps allege that “sincerely

held religious beliefs prohibit them from performing,

officiating, or solemnizing a wedding ceremony between

anyone other than one man and one woman”; I know of

no reason to think they’re lying about their beliefs.

Requiring them to violate their beliefs (or close their

business) is a substantial burden on their religious
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practice.

And I find it hard to see a compelling government interest

in barring sexual orientation discrimination by ministers

officiating in a chapel. Whatever interests there may be in

equal access to jobs, to education, or even in most public

accommodations, I don’t see how there would be a

“compelling” government interest in preventing

discrimination in the provision of ceremonies, especially

ceremonies conducted by ministers in chapels.

I was very pleased to have the officiants I had for my

wedding. But if I had instead asked a rabbi, and he told

me that he didn’t want to preside over a wedding between

my wife (who isn’t ethnically Jewish) and me, I can’t see

how that sort of ethnic discrimination would create a

harm that justifies trumping the rabbi’s religious freedom

rights and free speech rights. Perhaps some might feel

offended by such a statement of religious rejection, but I

don’t think there can be a compelling government interest

in shielding people from such rejections when it comes to

the performance of ceremonies. The same, I think, is true

when officiants refuse to perform ceremonies for

interfaith couples, couples remarrying after a divorce

(notwithstanding state laws that ban marital status

discrimination), intercaste couples, or interracial couples

— or same-sex couples.

Note that, if the law can be applied against the Knapps,

public accommodation laws could also equally be applied
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to ministers who provide freelance officiating services in

exchange for money. The particular Coeur d’Alene

ordinance might not apply there, since it covers only

“place[s],” and that might be limited to brick-and-mortar

establishments; but similar ordinances in other places

cover any “establishment,” and if a wedding photography

service is an “establishment” then a minister who

routinely takes officiating commissions would be covered

as well. And the logic of any rejection of the Knapp’s Free

Speech Clause claims and Idaho RFRA claims would

apply just as much to the itinerant officiant as to the one

who has his own chapel.
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